Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs (1965 –)
1971

K. F. Achter and Ruth A. Achter, His Wife v. Keith W. Maw and
Evelyn G. Maw, His Wife : Brief of Respondent

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc2

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machinegenerated OCR, may contain errors.Blaine V. Glasmann, Jr.; Attorney for Respondent
Recommended Citation
Brief of Respondent, Achter v. Maw, No. 12317 (1971).
https://digitalcommons.law.byu.edu/uofu_sc2/5396

This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been
accepted for inclusion in Utah Supreme Court Briefs (1965 –) by an authorized administrator of BYU Law Digital
Commons. For more information, please contact hunterlawlibrary@byu.edu.

IN THE SUPREl\1E COURT
of the

STATE OF UTAH
K. F. ACHTER and RUTH A.
ACHTER, his wife,
Plaintiffs and AppeUants,
vs.
KEITH W. MAW and EVELYN G.
MAW, his wife,
Defendants and Respondents.

Case

No.
12317

RESPONDENT'S BRIEF
Appeal from Second District Court of Davis County
HONORABLE THORNLEY K. SWAN, Presiding
Blaine V. Glasmann, Jr., of
YOUNG, THATCHER &
GLAS.MANN
1018 First Security Bank
Building
Ogden, Utah 84401
Attorneys for Defenilants.
and Respondents

F I L ED

Richard L. Bird, Jr., of
RICHARDS, BIRD & KUMP
720 Newhouse Building
Salt Lake City, Utah 84111
AUG 6 - 1971
Attorneys for Plaintiffs and ---cr·:L···5
·--·-···--···--···------- ••«, upreme Court: U
Appellants
• talt

TABLE OF CONTENTS
Page

NATURE OF THE CASE -------------------------------------------- 1
DISPOSTTION OF CASE IN LOWER
1
NATURE OF RELIEF SOUGHT ON APPEAL________ 2
STATEMEN'T OF FACTS -------------------------------------------- 2
ARGUMENT ---------------------------------------------------------------------- 19
POINT I:
DEFENDANT1S SHOffi,D NOT BE HELD
E8TOPPED TO CLAIM BEYOND THE 300
FOOT POINT TO THE TOP OF THE RIM ________ 19
POINT II:
THERE1 WAS AN AGREEMENT AS TO
THE POINT NEAR THE WATER FAL·L ---------------- 23
POINT III:
THE DESCRIPTIONS ARE NOT AMBIGUOUS AND THE CALL TO A MONUMENT
SHOULD CONTROL OVE,R THE
ME.AiSUREiMENT ------------------------------------·-···--·---···-·34
SUMMARY AND CONCLUSION -------------------------------- 44

.

1

INDEX OF AUTHORITIES
Page
28 Am. J ur. 2d, Estoppel and Waiver § 3 -------------------- 22
11 C.J.S., Boundaries

§

6 and 50 (a) ---------------------------- 36

Thompson on Real Piroperty, Vol. 6 § 3044,
at Page 571 ---------------------------------------------------------------- 35
Allen v. Cate.s, 262 N.C. 268, l:i6 S.E. 2d 579 ---------------- 37
Bridges v. Thomas, 118 So. 2d 549 (Fla.) -------------------- 37
Burnham v. Hoyt, 216

278, 104 N.E. 62 ________________ 38

Cordona v. Town of Atrisco, 53 N.M. 2d 76,
201 P. 2d 996 --------------·------------------------------------------------- 37
Forrester v. Terry, 357 S.W. 2d 308 (Ky.) -------------------- 37
Home Owners Loan Corp. v. Dudley, 105 Utah
208, 141 P. 2d 160 -------------·------------------------------------------ 39
Johnson Real Estate Company v. Nielson,
10 Utah 2d 380, 353 P. 2d 918 ------------------------------------ 37
LeBaron v. Crimson, 100 Ariz. 206, 412 P. 2d 705 ________ 41
Losee v. Jones, 120 Utah 385, 235 P. 2d 132 ---------------- 39
Oliverto v. Elegante, 61 Utah 475, 214 P.
313, 315 ----------------·-------- -------------------------- 22, 23, 34, 45
Scott v. Hansen, 18 Utah 2d 303, 422 P. 2d 525 ________ 36, 40
Stanley v. Stanley, 97 Utah 520, 94 P. 2d
465 ---------------------------------------------------------------- 22, 23, 34, 45
1

ii

In the Supreme Court
of the State of Utah

K. F. ACHTER and RUTH A.
ACHTER, his wife,

Plaintiffs and Appellants,
Case
No.

vs.
KEITH W. MAW and EVELYN G.
MAW, his wife,

12317

Defendants and Respondents.
RESPONDENT'S BRIEF
NATURE OF THE CASE
This is an !action to establish a boundary line by
interpretation of documents, by oral agreement of the
parties and by estoppel.
DISPOSITION OF CASE IN LOWER COURT
The Honorable Thornley K. Swan in Davis County
held that the plaintiffs failed to meet their burden of
proof and contention that the disputed point or boundary between the parties is as maintained by the plaintiffs and failed in their burden of proof for estoppel
or agreement or interpretation of documents and held
that the disputed point or boundary line between the
parties is as claimed by the defendants to the effect
that the disputed point as selected by the parties is on
top of the rim (rocky ledge) overlooking the north fork
of Holmes Creek Canyon, said point having been selected
on the ground by the parties and that said point co1

incides with the description set forth in the defendants'
deed.
NATURE OF RELIEF SOUGHT ON APPEAL
Appellants seek review of the evidence on the estoppel issue and of the documents in evidence and interpretation of the documents, and an order either that
there be a new trial or that the Court erred in not
giving judgment for the plaintiffs.
STATEMENT OF FACTS
(NOTE: AppeUants Abstract of Testimony, in respondents' opinion, has for the most part abstracted
from the transcript much material favorable to appellants and has omitted much of the testimony favorable
to respondents. Therefore, respondents have endeavored in their Statement of Facts to set forth testimony
from the transcript indicating their position in this case.
(References herein are to the pages in the transcript.)
There is considerable conflict in the testimony of
the parties involved in this case and their respective
witnesses and from the respondents' viewpoint, the
appellants' statement of facts by and large picks from
the transcript those portions that are most favorable
to the appellants and therefore the respondents feel
obligated in order to fairly set forth the statement of
facts of this case from its viewpoint to furnish the
following statement of facts that explain and enlarge
upon those set forth by the appellants.
The defendants, Keith W. Maw and Evelyn G. Maw,
and their friends, the Willard :Mortons, were interested
in acquiring the subject property from Le R. Burton
and approached Mr. Burton to acquire a portion of
the land. (Tr. 247) The original earnest money receipt (Ex. 2) as written up by them was for ten acres
which was changed to a Piomewhat larger tract (Ex. 3)
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upon payment of additional consideration from the
Maws to Mr. Burton and the somewhat larger tract
was then conveyed to the defendants, Maw, by deed on
June 1, 1965 (Ex. 4) (The Willard Mortons do not
have any interest in the disputed boundary or property
although the Mortons did become the owners of approximately two 'acres of the property acquired by the Maws
from Burton, whrch two acres are lociated along the highway on the west boundary of said property.)
Messrs. Morton, Maw and Burton, in determining
the descriptions to use in Exhibits 2, 3 and 4, walked
over the properly using 'a tape measure to measure
with from prior survey stakes and physical monuments.
(Tr. 17-19, 382) Mr. Burton prepared Exhibits 2, 3 and
4. (Tr. 90) The wives of Maw and Morton were in
attendance at the time of the surveying of the property
by their husbands and Mr. Burton and were also in
attendance at the time Exhibits 2 and 3 were prepared.
(Tr. 13, 14, 100, 333, 340, 490)
Exhibit 2, Maws' original earnest money receipt,
deseribed a.11 of the property owned by Burton south
of the north fork of Holmes Creek Canyon. Exhlbit 2
was then amended by Exhibit 3 for the purpose of cutting
out a triangular portion of the land on the northeast
corner as illustrated in Exhibit A consieting of two acres.
(Tr. 261, 389, 390) (The exact amount of acreage never
accurately surveyed.) (Tr.308) At the time of the
entering into of Exhibit 3, additiona] consideration of
$1,000.00 wa'S paid by Maw to Burton and no amount
of acreage was fixed and no limit fixed on the amount
of acreage that Maw would have in the property described in Exhibit 3. (Tr. 99, 390)
In May of 1965, Messrs. Maw and Morton were
negotiating for the purchase of the property and pre1
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paring the descriptions used in Exhibits 2, 3, and 4.
Maw and Morton made known to Burton their objectives
and requirements if Maw was to purchase the property.
Burton acknowledges part of those objectives (Tr. 73).
As indicated by Mr. Morton, (Tr. 288, 306), by Mr.
Maw (Tr. 427, 428) to the effect that Maw desired the
property he was to buy to extend to the Forest Service
boundary on the east and that there would be no access
to the property to the east of that being purchased by
Maw including that there would be no access by crossing
below the water fall to the property south of the north
fork of Holmes Creek Canyon and east of the property
that Maw was to purchaEe and that the north boundary
would be the canyon rim for the purpose of cutting off
access from that area. Maw had this in mind when
the description contained in Exhibit 3 was negotiated
to keep the land to the east inaccessible and to protect
the property to be purchased by Maw.
Messrs. Burton, Maw and Morton, in measuring
the property to determine the description, had certain
known points to aid them. The west boundary of the
property was the highway. There was a survey stake
on the southwest corner of the property from an earlier
survey. East from that point some 2,380 feet at the
southeast corner of the property was another stake
from an earlier survey. The north fork of Holmes
creek was apparent and the south rim of the north fork
of Holmes Creek wa,s apparent to them. (Tr. 23, 25, 324,
381, 382) Because of the long distance of the south
boundary and the wooded, hilly nature of the terrain,
the south boundary could not be ascertained except on
the southwest and southeast corners of the property.
(Tr. 384)
The disputed point or boundary line is in the east
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portion of the property and Messrs. Burton, Maw and
Morton for the east portion of the property and the disputed point and boundary line measured from the survey
stake at the southeast corner of the property. (Tr. 382)
In making up the description contained in Exhibit 2,
Maws' earnest money receipt, all three of the gentlemen
agree that they taped north from the southeast corner
of the property to the south rim of the canyon. (North
fork of Holmes Creek Canyon.) and then measured west
down the rocky canyon rim to the point just east of a
big rock on the edge of the rim of the cianyon, approximately 150 feet west of the water fall, (Tr. 252, 382,
282, 490) in es sence describing all of the property south
)f the creek and using the south rim of the canyon as
a monument or descriptive boundary.
1

Then, Mes1srs. Burton, Maw and Morton, in Exhibit
3, amended the description to the property Maw was to
buy cutting out of the description contained in Exhibit 2
a t6angular piece in the northeast portion of the property. This was done by measuring 200 feet north from
the south east corner of the property; thence north
westerly in a straight line to a point 700 feet west of
the east line of subject property to a point on the south
rim of the north fork of Holme-s Creek Canyon, being on
the edge of the cliff that dropped into the creek and
then because they did not know the exact location of
the south boundary of the property at this point, they
measured from the south rim 300 feet, more or less, to
a pine tree that Burton said was located approximately
on the south boundary. (Tr. 261, 287, 298, 299, 321-324,
335, 342, 384, 385, 389, 390) Subsequent survey by Mr.
Dahl di sclosed the pine tree was not on the true south
boundary of the property but approximately 50 feet
north of the south boundary of the property. (Tr. 336,
1
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384)

Exhibit 4, the deed from Burton to the Maws, contains the same description as Exhibit 3 with the exception that the call in Exhibit 3 that reads "being the south
rim of the north fork of Holmes Creek Canyon" is
changed in the deed to read "being on top of the south
rim of the north fork of Holmes Creek Canyon". (Tr.
258, 263)
Messrs. Burton, Maw and Morton, in making their
measurements to determine thf' Maw description of the
property because the south boundary line in that area
was not known, agreed to pick an approximate point on
the ground which wou!d be subsequently surveyed by a
surveyor to fix the
point (TR. 31, 287, 288, 451,
452) and they agreed that that poin't would be "on top
of the south rim of the north fork of Holmes Creek
Cany.:m" and Mes srs. Maw and Morton testified that the
approimate point they picked on the ground was on the
edge of the rock rim by the creek below the water fall,
(TR. 287, 451, 452) said point being approvimately 35
to 50 feet west of the actual point "Pl" surveyed by the
surveyor. ('Tr. 287, 38:3)
The next caH in the description in the deed after
the disputed point reads ,as follows, "thence southwesterly in a straight line to a point which is 1,400 feet east
of the west boundary li.!le, (said we1st boundary line is
the present east boundary of U. S. Highway No. 89)
at a point 200 feet north of the point of beginning and
in the center of the north fork of Holmes Creek, which
is 200 feet, more or less, from the south boundary line."
This call measured from the previous point or call in the
description in thedeed is clearly southwesterly if measured from the point marked as "Pl" on Exhibit A, being
the Maw claimed point, 11nd yet if measured from point
1
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"PB", the Burton-Achter claimed disputed point, this
same subsequent caH is south 89 degrees 26' 40" west
which is a little more than one-half of a degree off pure
west. (Tr. 131, 132, 133) Mes'Srs. Burton, M,aw and
Morton did not have an instrument with them to measure
direction but sited directions with the naked eye on
known points, monuments or objects and from where
these gentlemen made their measurements, they could
view the towns of Kaysville and Layton in the west
and the roads in those towns that run true west. Tr. 144,
145)
Exhibit A is a large diagram prepared by the surveyor Dahl and admitted by the court into evidence
for illustrative purposes (Tr. 75, 214) and has drawn
on it the description contained in Exhibit 5 which is
the plaintiffs' survey description and ,sometimes ref erred to as the Burton survey and i's indicated in brown
on the Evhibit A, and Evhibit A also has on it the description fromE:xhibit 6 which is the defendants' survey
description and it appears on Exhibit A in blue and the
creek is indicated on Exhibit A in black. (Tr. 212, 213,
214, 215, 216) Mr. Dahl testified in making the Maw
survey, which is the desccription contained in Exhibit 10,
which i s the same description as contained in Exhibit 4,
the Maw deed, that he surveyed from the southeast
corner of the property to the north along the quarter
section line 200 feet, then northwesterly along a straight
line to a point 700 feet west of the east line of the
subject property and 300 feet, more or les'S, from the
south line of the subject property, being on top of the
south rim of the north fork of Holmes Creek Canyon
and that to
at the latter point, he surveyed a:long
the south line of the property 700 feet and then north
to a point which is on the south rim of Holmes Creek
1
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which is the point marked "Pl". Mr. Dahl indicated that
in surveying the plaintiffs', sometimes referred to as
Burton'1s survey, he used the description from Exhibit 9
in much the same manner as he made the Maw survey
except that the disputed point was ei;.:tablished at Mr.
Burton's instruction as being 700 feet west, as indicated
in the description and being 300 feet exactly from the
south line to the point marked "PB", said points "Pl"
and "PB" being shown on Exhibit A in relation to each
other by Mr. Dahl for illustrative purposes, (Tr. 216,
217, 218) and that these points are 78.15 feet apart and
on the same north-south line. Mr. Maw and Mr. Morton
both indicated the point they and Mr. Burton selected
on the south rim of the canyon was approximately 150
feet west of the water fall and approximately 35 to 50
feet west of the point "Pl" as surveyed by Mr. Dahl.
(Tr. 287, 383)
The testimony of various persons on the use of the
word "rim", its meaning, location and the type of terrain
surrounding it for the most part are set forth in general
language as follows. Everyone pretty much agreed
that the call in Exhibit 2, "south rim of the canyon
wall" wa:s to a monument or definite point. As to the
call appearingin Exhibit 3, "being the south rim of the
north fork of Holmes Creek Canyon", Mr. Burton ,agreed
that "south rim" was a definite point. (Tr.96, 139, 140)
Mr. Dahl, Mr. Maw and Mr. Morton testified th:at the
language "south rim of the canyon wall" that appears
in Exhibit 2, the language "being the south rim of the
north fork of Holmes Creek" that appears in Exhibit
3 and the language in Exhibit 4, Maw's deed, "being on
top of the south rim" all indicate the same, all identify
a monument. (Tr. 231, 278, 314-, 315, 443, 444, 452) Plaintiffs' witness, Alton Lund, at times wesn't sure about the
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meanrng of the various descriptions the word "rim"
was used in. Mr. Lund in referring to the language
"being on top of the south rim" says that point is not
as definite perhaps as it should be and says he doesn't
think it is ia monument. (Tr. 459, 460) However, Mr.
Lund says he thinks the description "to the south rim
of the canyon wall" is a monument. (Tr.461) However,
later, in response to the same question, Mr. Lund wasn't
sure about the call "to the south rim of the canyon
wall" and said you would have to determine from the
terrain. (Tr. 462) Then, as to the language in Exhibit 3,
"being the south rim of the north fork of Holmes Creek
Canyon, Mr. Lund again is not sure and says "you
would have to some how determine what the south rim
was, and then there would be, and it could be perhaps
considered a monument from which you would have
to go." Then, he says, "the rim of the canyon" is an
indefinite situation and would differ, he supposes, with
every terrain; that it is not a positive term. (Tr. 463)
Then, as to the description in Exhibit 4, "on top of a
rim of a canyon", Mr. Lund states i's an indefinite term.
Then, on cross-examination, Mr. Lund says "south wall
of the canyon" is a monument and "to the south rim"
is more indefinite and he would question it being an
exact monument you could tie to but he would have to
know the terrain and he admitted that he had not been
on the terrain and did not know it. He goes on and
says in some instances lw would be able to frix a point
described as "to the south rim" but he would have to
ascertain this. Then, as to the description in EiXhibit
4, "on top of the south rim", Lund says he does not
think that is a monument but he indicated that to really
know he would have to look at the property. (Tr. 467,
470, 471)
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Mr. Morton indicated that the de·scriptions contained in Exhibits 3 and 4 were taken, prior to Maws closing
their deal with Burton, to an attorney in Salt City, in
the Cornwall-Van Cott firm, who indicated to Mr. Morton that in these descriptions they were using monuments, that a monument would prevail over the distance
and that of the monuments they were using the attorney
mentioned the creek, the section line on the east and the
rim of the canyon and that the attorney did not advise
them that 1any of the points referred to in the descriptions were not monuments. (Tr. 315, 316, 317)
The licensed surveyor, Mr. Dahl, in his testimony
stated in es·sence the same thing, namely, that monuments in his survey practice would prevail over distance (Tr. 224) and Mr. Dahl describes the point "Pl"
as being on the top of a rocky ledge in vicinity of the
creek within a foot or two of the edge of the precipice
which falls off to the creek (Tr. 218, 227, 228) and then
describes a rim, as he knows it, as being of the edge of
something that falls off, such as the rim of a cup being
as an example. (Tr. 229) Mr. Dahl then describes the
point "PB" as being located on gently sloping ground
in oakbrush and that there are no outcropping in that
area and that as one proceeds further south from the
point "PB", the ground continues to rise gently to the
top of a wooded ridge which is about 75 feet south of
point "PB". (Tr. 218, 219)
Exhibit J accepted in evidence is a page from a
dictionary that describes the word "rim" as "rim, rimmed, rimming: to provi<le with a rim; be or from a rim
round. The edge of an object; a margin; border." (Tr.
332)
The record discloses that the court, counsel 'and the
parties went to the scene of the dispute and viewed the
10

subject property and th8 court upon stipulation of the
parties had various points that had been marked in the
record pointed out to the court and the court did have
an opportunity to observe the physical surroundingc of
the subject property and apply the evidence that had
been adduced in this case. (Tr. 511)
Various other descriptions are in the record concerning the disputed points "Pl" and "PB". Burton
describes the area by the creek as a rock shelf that extends to the south from where it comes to the top, a
few feet, as it runs
the side of the creek and then
after a few feet of rock, then the rock disappears and it
goes into a gently climbing dirt with various types of
brush on it and then into the oakbrush, gently climbing
to a higher ridge to the south. (Tr. 86) Mrs. Achter indicates the point shown to her by Mr. Burton (PB) was
in or near oakbrush and a good distance away from the
rocky edge that is along by the water fa:ll about 80 to
85 feet and that she would not describe the area "PB"
ais being part of the rock rim. (Tr. 158, 159) Mr. Morton says "being on top of the south rim" to him means
right at the edge of the rim and the edge of the rim
means that a canyon waH is steep and breaks off and
goes substantially st:might down, wherea.s, Mr. Morton
describes the point "PB'', which is 78 feet to the south
of "Pl", as being located in just gentle, rolling ground
with a lot of brush, and that point "PB" could
not be considered as being either on the edge of the south
rim or on the top of the south rim of Holmes Creek.
(Tr. 278, 279) Mr. Maw describes "Pl" as being on the
edge of the rim, edge of the cliff, that drops into the
creek and that point "PB" is south 78.5 feet and that
the terrain at point "PB" is just a point out in a big
clump of oaks and just a very brushy area. (Tr. 383,
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385, 386)
Shortly after the Maw survey in July of 1965, Mr.
Burton was aware of the survey and that he disagreed
with it and that he found survey stake (metal pipe) at
the edge of the rim near point "Pl" and removed it and
talked to Mr. Maw about the dispute. (Tr. 33, 34) Mr.
Burton also states that the Maws had the property staked which was not included in the deed and in several locations and it was becoming a problem to being able to
sell the property because anyone 'looking at the property he was describing us being for s a!le was finding
out that their fences were on it, tha:t their stakes were on
it, that their roads were on it, He also indicates he had
dis'Cussfons about the dispute with Mr. Maw and with
Mr. Morton. ('Tr. 35) Mr. Achter, prior to hirs purchase
of property from Mr. Burton, knew that the Maws were
claiming to the edge of the cliff, but he did not inquire
of Mr. Burton as to where the Maws thought their boundary line was at and this is true even thought he knew
there was a dispute. (Tr. 112)
Burton conveyed the property that went to the plaintiffa to Western by special warranty deed and Western
then conveyed to the plaintiffs. Mr. Burton doesn't feel
he would suffer any lo3s if the p1aintiffs lose this lawsuit and then go back on Western and under their deed,
Wes tern comes back on Burton under his special warranty deed. (Tr. 113, 114)
The plaintiffs claim that in August of 1967, prior
to the plaintiffs purchasing the property, Mr. Achter
and Mr. Burton went on the property, looked over the
survey points and discussed the boundary line dispute
with Mr. Maw. ('Tr. 114) Mr . .A<chter, in reporting on
the discussion between him, Burton and Maw, states
that Mr. Burton said to both Achter and Maw, "Let us
1
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walk up to the stake and make sure" and that M:r. M·aw
replied, "That won'·t be necessary, I know where the
(Tr. 177) Again, as to the discussion between
stake
Mr. Achter, Mr. Burton and Mr. Maw, Mr. Achter is
not sure of the date but saY's it could not have been after
the 16th because that is the day he closed his deal on his
property with Wes tern National and he says it was
not the same day that we inspected the property and
l•ater changes his mind and say8 yes it was the same day
they inspected the proprety. Mr. Achter also says of
that discussion that he doe•s not recall Mr. Burton having with him a diagram that he showed to, or a survey
that he showed to Maw. (Tr. 201, 203) Mr. Achter also
indicated concerning this discussion that even though
the following existed at that time, to-wit: there had been
some dispute on the property line; that Burton had
taken out stake marke"!.' and also removed fence; that
he, Achter, is introduced. to Maw as a prospective purchaser of the property; that it had not surprised Mr.
Achter for Mr. Maw to agree with what Mr. Burton said
was the correct point in the disputed area without even
going up and looking at the survey. (Tr. 204)
Mrs. Maw identified Exhibit K as a check dated August 19, 1967, which was a Saturday, signed by her and
used to purchase grass seed which her family was going to put in in the next two days. She then identified
Exhibit L as a check dated August 20, 1967, to a Mr.
Thinnes, signed by Mrs. Maw, for bulldozer work in
placing a heavy water storage tank on the Maw property
because their sping had just been completed •and also
the bulldozer to be used to grade some of their land so
they could plant lawn and pasture and that on Sunday
following the 19th of August, 1967, that Mr. Thinnes
finished his work. (Tr. 349, 350.• 351) Mrs. Maw then
13

indicated that the conference between her husband and
Mr. Achter and Mr. Burton took place during the week
of August 20th, po ssibly, the Tuesday or the Wednesday after she returned from work, and she remembers
the date also because .Mr.Burton talked to her at that
time and asked 'the Maws to come to dinner on August
26th. (Tr. 352) Mrs. Maw ialso indicate s that the following May of the year 1968 Mr. Achter visited with her
huS'band and she
part of the conversation to
the effect that Mr. Achter (Mr. Burton was not with
Mr. Achter on this visit) wanted Mr. Maw to check the
survey points with him R.nd that her husband and Mr.
Achter went to the water fali and when they came back,
Mr. Achter was very upset and indieated that this was
not the way the property had been represented to him
and that her husband responded and said that Mr. Achter
should check with Mr. Burton about it; that her husband
and Mr. Achter were also talking about a final payment
that Mr. Acchter had to make fo Mr. Burton. (Tr. 354,
355) Also, around July 20, 1967, Mr. Burton had a discussion with Mr. Maw to the effect that he thought Mr.
Maw was getting more property than he was supposed
to get on the survey and he wanted to straighten the matter 'out. Mr. Maw responded what was there to straighten out that he had given Mr. Burton additional $1,000
and what more did he want and at that time Burton computed out on a diagram that there was over two acres
up the mountain and tha:: he, Burton, wanted $600.00 an
acre and thait Maw told Burton he would pay him that
for the two acres but that he wouldn't like it ·and that
Burton told Maw that he could legally give a deed to the
300 foot mark and that Maw told Burton if he did, he
was dead wrong; rthat Burton indicated to Maw that he
would see what he could work out and would come beck
1
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later and talk to him. (Tr. 401, 402) Mr. Maw indicates
the only time that Mr. Burton and Mr. Achter came to
his house was on August, the 22nd or 23rd, 1967, and
that the date was fixed in his mind because he was putting in a spring and he had just installed a big tank in
the back of his prorperty and he was working and had
just completed putting in some water faucets when they
drove up. That when they drove up, he had just completed planting some grass and was watering it. Mr.
Maw then identified Exhibit Mas a check dated August
21, 1967, to E. C. Olsen Company for a reduction valve
used in his water system and that this valve was put into his water system at the time he procured it on August 21, 1967, and that it was subsequent to that date
that Mr. Achter and Mr. Burton came to see Mr. Maw.
(Tr. 403, 404) That when Mr. Burton and Mr. Achter
visited with Mr. Maw, Mr. Achter was introduced as
the new owner of the property. That they had a rather
lengthy conver·sation and among other thing'S, talked
about a fence on the north side of the property that
needed to be straightened out and they agreed as to a
date to take the fence down. That Mr. Achter asked Mr.
Maw if he was f amiHar with the survey. Mr. Maw answered that he was familiar with the survey. That Mr.
Burton asked how long it took Mr. Maw to cut in that
south boundary. Mr. Maw answered two of the hardest
days he had ever worked. Mr. Burton asked Mr. Maw
about coming to dinner the following Saturday night.
Thereafter, they giot in their car, started down the road
and Mr. Maw noticed th'.'lt they had stopped. He went
down the road and found they were talking to his wife.
Mr. Maw indi'Cates that he did not meet with Mr. Achter
by the water fall and also indicated that they did not
ask him if he agreed with the survey made by Mr. Dahl.
15
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Mr. Maw indictes that he did not meet wiith Mr. Achter
and Mr. Burton at any other time; that he did meet with
Mr. Achter la ter in May of 1968. Mr. Maw denied that
he had had any discussjon agreeing to the Dahl survey
that wa;s made at the request of Mr. Burton for Mr.
Achter nor did he arpprove any survey points in connection therewith. That in May of 1968 Mr. Achter asked
Mr. Maw to check survey points with him and they went
up to the water fall area '.1nd that Mr. Maw pointed out
to Mr. Achter at that time as being the survey point by
the water fall which has in this trial been identified as
point "Pl" and indicated that is where his Maw, survey
came to. Mr. Achter was very upset and indicated that
he had a final payment to make in July and that before
he made the final payment was the reason he wanted to
check the survey. (Tr. 402-412) Mr. Maw a'lso indicates
that on the date of August 12, 1967, which was a Saturday, he was working 9-t his regular j·ob at the Ogden
Standard Examiner in Ogden, Utah; that he works
every Saturday as a rule. Mr. Maw testified as to the
houvs he worked on th::tt date and ,also identified Exhibit
N which was admitted into evidence ars his weekly timecard for his work; that he worked 7 hours and 24 minutes, plus one hour overtime. (Tr. 413-416) Mr. Burton indicates that he and Mr. Achter talked to Mr. Maw
on Augwst 12, 1967, about the disputed boundary and
can't recall whether it was mqrning or afternoon and indicates that he asked Maw to go up to the disputed boundary area and Maw refused and that Maw said he had
already seen the stake and knew where it wrus and that
he, Burton, had pointed out at that time to Maw the location 'Of the stake on a drawing and that Maw said the
location of the stake and boundary was all right with
him, that he knew wherethe stake was at and where the
16
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boundary was at. (Tr. 116-118)
Exhibit 0 was 1offered by defendants being ,a letter
from the plaintiffs' attorney, Mr. Bird, to the defendants'
attorney, Mr. Glasmann, dated August 19, 1968, and in
the contents of the letter, Mr. Bird wrote: "Therefore,
after the survey had been correctly made, Mr. Burton
then took Mr. Achter and Mr. Maw to the proper spot,
showed them the proper stake and a'Sked that they in
his presence confirm that this is the correct boundary
point between the two properties. The response was
affirmative from both.'' (Tr. 454, 455) Mr. Achter indicated that attorney Bird was representing him in the
matter at the time of said letter and that he had authority to contact both Mr. Maw and Mr. Maw's counsel
on Mr. Achter's behalf. However, Mr. Achter indicates
that the statement in the letter is not what he told Mr.
Bird and that it is his gu'jSS that Mr. Bird misunderstood
Mr. Achter' s testimony q,nd Mr. Burton's at that time.
The court then reserved ruling on the offer of Exhibit 0
as evidence and never made a ruling, apparently through
·oversight, at the trial to either admit or deny the Exhibit 0. (Tr. 505-507)
1

The court at the tri al, as appears from the transcript,
had in mind the estoppel matter raised by the plaintiffs
and on more than one occession commented indicating
that the court was aware of the issue. The court at one
point indicated that the only two isisues that are really
to be decided by the court are what was the contract between Burton arrd Mr . .Maw and, in the light of the dispute that arose about the contract, what wais Mr. Achter
entitled to rely on as a result of a conference that was
had with Mr. Maw, (Tr. 150) :ind again, on the following page (Tr. 151)
17
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ARGUMENT
POINT I.
DEFENDANTS SHOULD NOT BE HELD ESTOPPED TO CLAIM BEYOND THE 300 FOOT
POINT TO THE TOP OF THE RIM.
The issue of estoppel was considered by the trial
court. The trial court commented ·on this issue on at
least two oceassionis during the trial. (Tr. 150, 151) and
the court in its Findings of Fact, Paragraph 8, found
this issue against the plaintiffis ·and held as follows:
"As to the allegations set forth in plaintiffs'
second and third causes of action, the court finds
that plainfiffs failed to sustain their burden of
proof that defendant·s agreed to the Le R. Burton
·survey of August 12, 1967, and further, that the
defendants nor
of them ever agreed that
the disputed point was as contended by the plaintiffs but to the contrary, that the defendants in
fact ·always contended that the boundary was
established at point "Pl" in accordance with the
prior Rodney L. Dahl survey, said point being
700 feet west of the east l'ine of the defendants'
subject property ::ind 378 feet north from the
south line of the defendants subject property,
being on top of the south rim of the north fork
of Holmes Creek canyon.
"The court further finds that the plaintiffs and
the defendants did not establish a boundary line
between them by agreement ·and the court further
finds that the defendants are not estopped to
deny the establishment ·of the disputed point
as being the point identified as "Pl", to-wit, as
described in paragraph 7 of these Findings of
Fact." (R 20)
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And the court in the Conclusions of law, Paragraph
3, found this i'ssue 1against plaintiffs and held as follows:
"As to the allegations contained in the third
cause of action of plaintif£s' complaint, the court
finds that the defendants never agreed with
plaintiffs as to an agreed point or boundary be'tween their respective pr.operties but to the contrary that the defendants always intended and
maintained that the boundary between the parties
property was as identified at the trial as point
"Pl" and as described and set forth in paragraph
7 of the foregoing Findings of Fact and that
the defendants should not he es topped to deny
the establiishment of s1aid point or boundary
line." (R 21)
The testimony in this case on the
of estoppel
is conflicting with Mr. Achter and Burton on one side
and Mr. Maw and Mrs. Maw on the other side. Admittedly, none of these people are disinterested witnesses.
The trial court who was in the advantaged position
of being able to listen and observe the demeanor of
these people at the trial elected, after a lengthy trial
and due consideration, to beljeve the Maws' testimony
and not the plaintiffs.
In this respect, the court had ample evidence to
decide this issue for the defendants.
Mr. Achter and Burton's testimony on this matter
was in conflict with each other or uncertain in that
they were not certain of the date of the alleged conversatiion except that it had to be prior to August 16,
1967, the date upon which the plaintiffs finally closed
their deal with Burton. Also, Burton said he showed
Mr. Maw the Dahl survey of July, 1967, and Mr. Achter
does not recall such survey was shown to Mr. Maw.
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(Tr. 116, 118, 200, 201, 203) There is the further
matter of Exhibit 0, attorney Bird's letter to attorney
Glasmann, in which attorney Bird in stating Burton
and Achter's positiions on this matter states, "Therefore,
after the survey had
correc'tly made, Mr. Burton
then took Mr. Achter and Mr. Maw to the proper spot,
showed them the proper stake and asked that they in
his presence confirm that this is the correct boundary
point between the two propertie s. The response wais
affirmative from both." (Tr. 455) This statement is
contra to what both Achter and Burton testified to at
the triial where they said Maw refused to go 1ook iat the
st1ake. (Tr. 117, 203)
M1aw indicated that the only time he ever met
with Burton and Achter was on August 22 or 23, 1967.
(Tr. 405) He gave ample reasons for remembering the
date. He had on August 19 and 20, 1967, put in a watering tank and system and pl1anted grass at his home
(where the meeting took p}ace) and recallis he was
watering the grass when Achter and Burton arrived and
he could not have watered it prior to August 22, and
tha:t Burton got 1a drink from the new system. (Tr. 402405) Exhibits K, L ·and M werf' introduced into evidence
as checks for payment of some of these improvements
and were dated August 19, 20, 21, 1967, respectively.
(Tr. 349, 352, 403) Mr. Maw remembered the conversation was lengthy and a number of things were discussed but that he was not asked about the disputed
boundary and did not agree in any :fashion that the
Dahl survey of July, 1967, was correct nor did he agree
that the disputed point was 'as claimed by Burton and
Achter. (Tr. 406-409)
Mrs. Maw also identified the Exhibits Land M and
what they purchased and that the water system and
1
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grass was put in as jndicated by her hucband. She
also testrified that although she wa s not iat the conference when her husb:md, Achter and Burton were
talking, she arrived as Achter and Burton were leaving
and she talked to them and nothing was said about the
boundary and that Burton invited the Maws to dinner
the following Saturday to discuss the possibility her
husband might buy
property. (Tr. 349-352) Mr.
Maw ·also testified he worked on August 12, 1967, the
date most often referred to by Achter and Burton as
the date of said meeting, being a Saturday, as he usually
did ·and wa s not at home until late in the afternoon
and submitted in evidence hrs time card for work that
date. (Tr. 413-415)
In addition to all of this, there must be taken into
consideration the general fact situation 1and circumstances surrounding this matter that made it impossible to
believe that Mr. M'aw would make the statements attributed to him by Achter and Burton, such as: The Maws'
original objectives and concern that they have the disputed property to protect their property from access
to it and above to the Forest Service boundary line
and the resulting problems such access could cause
them; the care in describing and surveying to the "rim"
in not one but three documents, Exhibits 2, 3 and 4; the
fact Mr. Maw was aware over a long period of time
of a boundary dispute by
of discussions with
Mr. Burton and the fact that Mr. Burton removed Mr.
Maw's survey stakes, chipped away paint Mr. M1aw put
on the rock where the stake had been and Mr. Maw
putting some more paint there and replacing his stake
deep in the ground; the removal of Mr. Maw's fence posts
in the disputed are1a and the announcement by Burton
to Mr. Maw that Achter was the new purchaser of the
1
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adjoining property.
It is certiainly beyond belief that with all of this
as a background and Maw's obvious feelings shown by
his actions 1and expressed in his testimony at the trial
about the disputed point and boundary that he would
upon Achter and Burton talking to him and without
even going to see where the Dahl survey ·of July, 1967,
was located, would simply without more agree that such
survey was correct.
Defendants hiave no quarrel with the citations furnished by plaintiffs as to the general rules of equitable
estoppel, however, the defendants do not feel that
a simple recital of these rules decides the issue of
estoppel in f•avor of the plaintiffs.
There are other general rules of estoppel such as
recited by 28 AM J ur 2d, Estoppel, Sectron 3, "it is
still the rule that estoppel should be resorted to solely
1as a me'ans of preventing injustice and should not be
permitted to defeat the administration of law or to
accomplish a wrong or secure an undue advantage."
Aside from the general rules of equity, however,
the ease cited most of.ten over the past ye ars in Utah
on equitable estoppel is the case of Stanley vs Stanley,
97 Utah 520, 94 Pi. 2d 4-65. This case, however, simply
quotes the case of Oliverto vs Elegante, 61 Utah 475,
214 P. 313, 315: Where the Utah court held:
"This court is authorized by the State Oonstitution
to review the findings of the trial courts in eases
of equity, but the findings of the trial courts on
conflicting evidence will not be set aside unless
it manifestly appears that the court has misapplied proven facts or made findings clearly against the weight of the evidence." (Emphasrs added)
There is further consideration that the plaintiff'S
22
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here are trying to obtain a real property interest without benefit of a writing attesting to the matters they
claim a·s a matter of fact, w:ithout even testimony of
a disinterested third party but by the simple expediency
of Achter and Burton visiting Maw and then claiming
he made statements adverse to his own intere·st and
without any benefit to him to the effect that he gave
them an interest in real property without consideration
or other reasons to so motiviate him.
The trial court believed the Maws because of their
testimony, because of the conflicts and vagueness in
the Achter-Burton testimony and because of the absurdity inherent in this particular situation of the claim
that Maw without any benefit or reason would throw
over everything he had maintained through the years in
regards the disputed boundary or property.
Referring back to the previously-cited Utah cases
of Stanley vs Stanley and Oliverto vs Elegante, which
defendants feel recite the deciding 11aw on the estoppel
point, it simply cannot be said in this case that "it mani
festly appears that the cou,rt has misapplied proven
facts or made findings clearly against the weight of the
evidence."
POINT II.
THERE W A'S AN AGREEMENT AS TO THE
POINT NEAR THE WATER FALL.
The trial court found that Messrs. Burton, Maw and
Morton agreed on a point near the water fall. The court
so indicated in its Memorandum Decision and formalized
in its Findings of Fact and Conclusions of Law and
with particularity in paragraph 7 of its Ffodings of
Fact, ais follows :
"The court furither finds that the defendants
and their grantor in selecting the boundary lines
of the property to be conveyed by Le R. to the
1
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defendanfa as to the disputed point or boundary, selected
a point on the ground that was on top of the rim (rocky
Ledge) overlooking the north fork of Holmes Creek canyon, which point on the rim is northwesterly of the preceding point in the deed description and 700 feet west
of the east line of the d2fendants' subject property and
378 feet north from the south line of the subject property
and is on top of the south rim of the north fork of Holmes
Creek Canyon and that the said point picked by Le R.
Burton on behalf of Le R., a corporation, and the defendants is the point surveyed by the surveyor, Rodney
Dahl. The court further finds that the actual distance
of the point so selected rather than being 300 feet, more
or less, from the south boundary of defendants' property is as confirmed by Dahl's survey 378 feet north
from the south boundary of the defendants' property."
(R 18, 19)
The evidence is that Messrs. Burton, Maw and M'orton picked a point by the edge of the creek on top of
the "rim" or rocky ledge, whirh po int was subsequently
surveyed by the licensej surveyor, Dahl, and was later
in court identified as point "Pl". They did this not
by standing on the ground and saying "that exact point
there is the point" but rather they stood on the edge
of the creek on top of the rim or rocky ledge (about
35-50 feet west of point "Pl" as ultimately surveyed)
and picked a point on the top of the rim or rocky ledge
by the creek that was to be northwesterly of the preceding point in the de2d descl'iption and 700 feet west
of the ea;st line of the defendants' subject property and
300 feet, more or less, north from the south line of the
subject property (actual survey disclosed this last caH
to be 378 feet). It was agreed at that time in uising
s aid description that the exact point on the ground
1
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would be fixed by survey and it was so fixed by licensed
surveyor, Dahl, in his '."·Urvey of July, 1965, and the
e:xiact point on the ground as surveyed as point "Pl"
and the 300 foot, more or less, call turned out to be 378
feet from the south boundary of the property, or as
stated in Exhibit 4, Maws' deed "thence northwesterly
in a stl"aight line to a point 700 feet west of the east
line of subject property and 300 feet north, more or
less, from the south line of subject property, being on
top of the south rim of the north fork of Holmes Creek
Canyon" or, as stated by the court in its Judgment,
"thence northwesterly in 1a straight line to a point 700
feet west of the east line of subject property and 378
feet north from the sonth line of subject property,
being on top of the south rim of the north fork of Holmes
Creek Canyon." (31, 216, 218, 287, 288, 443, 444, 451, 452)
Although it is true there is conflicting evidence on
this point, there is sufficient evidence to support the
lower court'·s decision th.at there was an agreement as
to the point near the water fall.
Mr. Burton acknowledges in his testimony that when
Messrs. Burton, Maw and Morton were measuring the
Maw property they did not have an accurate pinpoint
area of where the south line was and this is the reason
they used "more or less" in the call from the south
boundary. They felt they were close but they didn't
know how close so that the figure could vary north and
south and east and west, (Tr. 95) He also acknowledges
that they had agreed to have a survey of the
(Tr. 33) Mr. Burton also indicates that if he had wanted
to define the ·south rim he would have defined "the
south rim" which he says is very easy to define. (Tr. 96)
Then, at the trial, Mr. Dahl was asked to testify
how he surveyed the Maw description in 1965 and he

25

testified as follows: ''From the southeast corner of
the Maw survey, the description goes north along the
1-quarter section line 200 feet, which we put in; thence
northwesterly along a straight line to a point 700 feet
west of the east line of subject property and 300 feet
north, more or less, from the south line of subject property, being on tJl_e top of the suth rim of the north fork
of Holmes Creek Oanyon. In that case we surveyed
alng the south line 700 feet and then north to a point
which is on the south !'im of Holmes Creek, which is
the point marked "Pl", which essentially gave us the
northwesterly leg. This as called for in the description."
(Tr. 216) Mr. Dahl indicated that the Maw point "Pl"
is 78.15 feet north of the so-called Burton "PB" point
and that "Pl" is on the top of a rocky ledge above
Holmes Creek and that the point "PB" is 78.15 feet
south of "Pl" situated on ground that is gently sloping
up and in oakbrush and that there i1s not any rock outcroppings in that area. (Tr. 218) Dahl also indicated
that the point "Pl" is on a rocky ledge in the vicinity
of the creek and that he put the survey stake at the
point within a foot or two of the edge of the precipice.
(Tr. 227, 228)
Mr. Morton testifies that as to Exhibit 2 the partie1s
measured from 1the southea;st corner of the property to
the canyon and then down the canyon 700 feiet and then
down into the creek. (Tr. 253) He states that ais to
Exhibit 3, which amended Exhibit 2, the property had
to go to the canyon to protect from any jeep roads so
that people could not dump garbage junk on the upper
property. (Tr. 255) Mr. Mort,on a1so testified that the
deS'cription contained in E.xhibit 3, the amendment, was
substantially the 1same as used in the warranty deed to
the Maws. (Tr. 258) Mr. Morton also indiootes that on
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Exhibit A there is a triangle bounded generally on the
south by a solid blue line and on the north by a broken
blue line and this represents the property that was cut
off or amended out of the description contained in Exhibit 2 by the description contained in Exhibit 3. He indicates in mak<ing the amendment they drew a straight
line from the point down where they were going to drop
down into the creek from the canyon wall to the 200 foot
point on the ,east boundary line and the amended description in Exhibit 3 had this trianglar piece removed therefrom. This triangular piece was east of the water fall.
(Tr. 261, 262) Mr. Morton also testifies that in making
the measurements for the Maw property they mea1sured
from a point that wrus 700 feet down the canyon rim, being below the water fall, and then turned and went south
to what they thought v.ras the south boundary where
there was 1a Tittle evergreen tree but they weren't sure
that it was the south boundary and for thi1s reason they
used the manument in the canyon and a more or less
call from the south boundary. The evergreen tree was
actually approximately 50 feet north of the south boundary. Mr. Morton also indicates th'at the reason they
were 35 feet southwest of "Pl" was because when they
measured along the east boundary of the property going
north they did not have an instrument and when this
line was later actually surveyed, the line they had used
was off at an angle so that the me·asurement of 700 feet
west from the east boundary took them 35 feet further
west then where the later survey point "Pl" was located.
(Tr. 266-267) Morton further testifries that when the
words "being the south rim of the north fork" and "being on top of the south rim" were used, the particular
point he had in mind was right at the ·edge of the rim
and that the edge of the rim means where the canyon
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wall is steep and breaks off and goes substantially
straight down, ('Tr. 278) and that the di1sputed point
claimed by Achter-Burton, to-wit, point "PB" is located on gently rolling ground with a lot of brush on it
and that point which is 78 feet south of the edge of the
rim could not be construPd as being either on the edge
of the south rim or on the top of the south rim of Holmes
Creek. (Tr. 279)
Then, most important, as to the frame of mind of
how the disputed point was picked, Morton testifies that
they measured 700 feet down the canyon to a point by
a big rock which is 35 feet further west from the water
fall than point "Pl" and which point is on the edge of
the rock rim by the creek below the water fan, being on
the monument of the canyon and that Morton, Burton
amd Maw agreed that it would be subS'tantially the point,
knowing their measurments might not be exact and that
they would have to tie into the other calls; that the canyon wall is irregular along there and that coming down
700 feet that they could have miss ed it a few feet one
way or another but if they were on the rim of the canyon at that point, that it met their objectives and there
could be no possiibility of somebody bringing. a jeep up
the road and that is why they selected the language "on
the rim." (Tr. 287, 288)
Morton al so testified that they made their measurements from the rim of the canyon going south, not from
any point south going north, and they did this because
it was easy to establish along the south boundary a
specific number of feet and that was difficult along the
edge of the rim ('Tr. 299) and Morton testifies that the
measurement in the di::;puted area was made from the
creek for measuring the width of the property at that
point because the creeK w·as the only known monument.
1
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They did not know where the south boundary line was.
(Tr. 124)
Mrs. Maw in her testimony indicates that Mr. Burton took her to the principal points in the
area
and that she specified the creek as the north boundary
and that Mr. Burton took her to the approximate boundary on the south as being a pine tree, indicating
though, that it was only an approximate south boundary
and that they also s'tood at a point on the cliff that they
were measuring to at the time they were trying to decide on a description fol.' the property. She al·so indicated of her knowledge that the ultimate survey indicated the pine tree was approximately 40 to 50 feet
north of the south boundary. (Tr. 335, 336) Mrs. Maw
a1so indicates that 'she was on the property on May 29,
1965, when some of the :property was cut out of the
description in order to make up the Exhibit 3 and that
the point they chose that day was on the edge on the
cliff just east of where they were sitting on isome large
rocks and that the 300 foot, more or less, measurement
was taken over to the pine tree and that the point where
they were sitting on the rocks is located on the south
rim of the north fork of Ho lmes Creek. (Tr. 341-343)
Mrs. Maw also testifies that the point where Mr. M·orton
was standing at the time of measuring description in the
disputed area was at the edge of the rock and she indicates they were talking at that time about the entire
edge as being the creek. The creek is down below and
the water fall is up ea3t and north of where the rocks
are. (Tr. 36'5, 366)
Mr. Maw testified that the big rock is located on
the edge of the rim and that it is approximately 150
feet west of the water fall and approximately 50 feet
west of point "Pl" that is identified on Exhibit A and
1
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that when they were mea suring the property, Mr. Morton and Mr. Burton were on the front side of the tape
and Mr. Maw was on
end of the tape and that when
he came down 1o where he could see the other two, they
were standing at the base of the big rock and at that
time they were pointing to the pine tree which Mr. Burton said was located approximately on the south boundary. That the Dahl survey indicat'ed the south boundary is actually 50 feet i;;outh of the pine tree; that they
measured from the big rock which sets on the edge of a
deep, ,sharp canyon south to the pine tree; that the Achter-Burton disputed point "PB" is arpproximately 78
feet south from the Maw point "Pl"; that the point "PB"
is located in a big clump of oaks, a very bushy area.
(Tr. 383-386)
Mr. M1aw a:lso testified that the certified surveyor
(Dahl) made the survey for him and that the surveyor
put the point by the falls 50 feet erust of where they had
measured down to on the south rim of the canyon wall in
connection with Exhibit 2 which is on a point at the edge
of the south rim of the canyon wall. (Tr. 437, 438). Mr.
Maw also indicates that in the change of the de scription
from Exhiblt 2 to Exhibit 3 2nd in the changes of use
of the words "the south rim of the canyon wall", "a point
being on the south rim", and "being on top of the south
rim" did no t change the point the parties had picked
out with reference to the stream or canyon wall; that
what they were trying to do is to get out on the edge of
the rim. (Tr. 443, 444)
Mr. Maw further testified in aH of their negotiations
and measurements the point never changed except when
the certified surveyor measured down correctly 700
feet, cutting through the south boundary going over to
the top of 1!he rim, advising them exactly where their
1
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property was at and that the point placed in by the surveyor was 50 feet from where they had ·stood when they
were making their measurements and Mr. Maw stated
on this matter exactly as follows: "We know it couldn't
be exactly the thing because that's why we put in here
'by a monument of the south of the rim' and 'being on
top of the rim.' That's why a:ll that language is in there.
We didn't know along that rim where we were exactly
going to come out. I mean, we had a fairly good idea.
But that's why the rim had to -- we knew where that
was, we knew where the creek was, we knew that there
was a survey stake up on the top of the property, and
on the bottom of the property. That's the only thing we
had to work with. And I think we did a remarkable job
coming out as close as w3 did." (Tr. 451, 452)
Even Mr. Burton, although conflicting with the defendants and their witnesses' testimony in many places,
recognizes "the south rim of the canyon wall" and that
the terminal point of the 700 foot line that ran west
from the east boundary was approximately point "Pl".
(Tr. 490, 491)
Plaintif:f1s in their brief in Point II under Argument, make mention in the second paragraph on page 16
that the court couldn't have found that Mes·srs. Burton,
Achter and Maw reached an agreement at a oonversation
on August 12, 1967, and that no one so testified. This
is obvious. No one ever claimed such an agreement.
There is no testimony in the transcript about such agreement. As to the next paragraph of appellants' brief,
following the above mentione<l paragraph, the plaintiffs
talk about making the balance of their property inaccessible and useless. This not true because the plaintiffs
own the property to the north of the property described
in said paragraph and can cross to that property over
1
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Holmes Creek east of the water fan, however, at possibly a greater expense than below the water fall. (Tr.
191) Then, on pages 18 and 19 of appellants' brief, the
plaintif£s make S ome point about the description of Exhibit 2 and where i:t would place the parties and also
some point about the option contained in Exhibit 2 and
its effect. Suffice to say that Exhibit 2, Maws' earnest
money receipt, was amended by Exhibit 3 and the description changed and the limitation taken off as to how
much acreage Maw was purcha:;;;ing and the same amendment removed the option from the earne·st money agreement so that there was no longer an effective option between Burton and Maw. (Tr. 99)
Further evidence of the intent of the parties is contained in the next caH following the disputed point call,
the next call reading "thence southwesterly in a straight
line to a point 1400 feet east of the west boundary line
and in the center of the north fork of Ho lmes Creek which
is 200 feet, more or les -i, from the south boundary".
From point "Pl" or the point 50 feet west of "Pl" where
the parties stood when they were measuring the property, the direction to the next point as described by the
foregoing caH is without question southwesterly (this is
also clearly indicated on Exhibit A) werea:s, if one stands
at pojnt "PB", whiclh the pfaintiffs maintain is the correct point, the direction to the next point based on the
above described call is one-half degree off of true west
(Tr. 132) and Messrs. Burton, Maw and Morton, doing
their measuring without an instrument, obviously could
not have told the difference between true west and onehalf degree off of true west.
Obviously, as the trial eourt found, there was an
agreement between Burton, Maw and Morton as to the
point near the water fall. This is shown by the forego1
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ing testimony of parties and witnesses in the constant
reference and identification to "southrim", "being on
top of the south rim", "the ro·ck ledge", "edge of ledge"
and the fact that Burbn, Maw and Morton all testified
that they did not know at the time they were measuring
the property and preparing the description exactly
where the disputed point would go but as testified by
Maw and Morton, it was to go to the rim of the canyon,
whether you caH it the "south rim", "on top of the south
rim", or "rocky ledge" or otherwise, at a point 700 feet
west of the east boundary line of the property and 300
feet, more or less, north of the south boundary line of
the subject property and using that descriptiion and
those calls, the parties agr·eed that the property would
be surveyed by a surveyor and the exact point placed
by the surveyor. (Tr. 31, 81, 82, 287, 288, 451, 452)
This was done and resulted in point "Pl". (Tr. 216)
Obviously, if any meaning at aH is givien to the various combinations of words using "rim" and "rocky
ledge", there can be only one point where a line 700 feet
west from the east boundary line intersects the rim or
rocky ledge, even withont the intercepting line or call
from the south des·cribed a·s 300 :feet north, more or les1s,
from the south boundary. Even the plaintiffs' own witnesses, Mr. Burton and Mr. Lund, agreed that the south
rim of the canyon wall was a monument and a known
point (Tr. 23, 466, 467) and Mr. Burton, as well as all
of the other witnes ses .speaking on the ·subject, indicated
that point "Pl" is on a rocky ledge or rim on the edge
of the canyon that drops into the north fork of Holmes
Creek (Tr. 86-88, 139) and that point "PB" is not located on any rocky ledge but if; some 78 feet to the south
of point "Pl" and in the middle of a gently rising hill
covered with oakbrush v. ith a wooded ridge some dis1
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tance on south of that point. (Tr. 9, 27, 93, 158, 219,
259, 278, 281, 383-386). The plaintiffs' witness, Mr. Lund,
admitted that to tell whether or not you had a monument
as to the words "being on the south rim" or "being on
the top of the south rim" that you would need to be on the
premises and view the terrain in order to determine
whether or not these were describable monuments. (Tr.
467, 470, 471). One the other hand, the defendants Maw
and their witnesses, Mr. Dahl and Mr. Morton, all testified that the points referred to as "being on the south
rim" and "being on top of thP south rim" described a
monument (Tr. 231, 278, 314, 315, 443, 444) and that the
attorney in Salt Lake City who Mr. Morton went to see
about the deed before the Maw deal was closed ail1so indicated that such a description on a canyon wall would
be a monument. ('Tr. 315, 316) 317)
POINT III.
THE DESCRIP'I'IONS ARE NOT AMBIGUOUS AND THE CALL TO A MONUMENT
SHOULD CONTRAL OVER THE MEASUREMENT.
One must not lose sight in this case that the trial
court found the issues in favor of the defendants and
against the plaintiffo and found as indicated previously
in this brief that Mr. Burton, on behalf of the Le R.
Corporation, in fact had an agreement with the defendants as to where the disputed point wou1d be on the
ground and the trial court's decision based on conflicting evidence should not be set aside unless it manifestly
appears that the court has miR1a.prplied proven factis or
made findings clearly against the weight of the evidence,
such being the law in Utah as in this brief previously
cited under the cases of Sanle11 v Stanley, 97 Utah 520,
94 P. 2d 465, and Oliverto v Elegante, 61 Utah 475, 214
1
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P. 313, 315.
The trial court in this case did not find tha;t the
language in the call in Maws' deed, "Being on top of the
south rim of the northfork of Ho1lmes Creek Canyon"
was not a monument and the defendants' position is that
the partie·s did agree as found by the trial court and as
argued by the defendants in Point II of this brief but
the defendants bke the po sition that the
deed also sufficiently de,scribed a "monument" in the
language of the aforedescribed ca:H and that the court
in reviewing the evidence in this case can also determine
whether such call was to a "monument".
The defendanrts have set forth in considerable detail
in the Statement of Facts and in Point II in this brief as
to the various parties' and witnesse·s' testimony casting
light on this call and the interpretation of the
ones as to whether the caH was to a "monument". Suffice to say that the defendants and their witnesses, Dahl
and Morton, described tb.e call as a monument and gave
their reasons why and also the defendants and Morton
indicated that such was the intent when using the language containing the word "rim" and as being synonymous
with "rocky ledge" at the edge of the canyon below the
water fall. Burton and Lund both agreed that the "south
rim of the canyon wall" was a monument and Lund admitted that in order to determine whether "being on the
south rim" or "being on top of the north rim" de scribed
a monument that a person should be on the terrain to observe the physical characteristics of the terrain in order
to determine whether such was a describable monument.
Thompson on Real Property, Volume 6, Section 3044
at P 571 states the rule as it applies in the majority of
jurisdictions :
"A monument is a tangible landmark and monu1
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men ts as a general rule prevail over courseis and
distance·s for the purpose of determining the location of a boundary."
11 Corpus J uriis Secundum, Boundaries, section 6
states that:
"Natural monuments are permanent objects
found on the land as they were placed by nature.
identity is determined by a reasonable construction of the whole instrument, with regard to
the parties' intent."
and 11 Corpus Secundum, Boundaries, section 50
(a) states:
"Natural or permanent objects or monuments,
definitely located, generally control other and
conflicting cans, unless a different intention is
indicated, or the call for ·such monument is clearly erroneous or less certain."
A rim of a canyon or top of the rim of the canyon if
visible to the eye would appear to meet the description in
C.J.S. This is ·because the rim is distinguishable from
the rest of the canyon or the canyon walls or the surrounding mountains.
There do not appear to be any Utah cases that have
determined the issue of whether the rim of a canyon is
·sufficient mark upon the land so as to qualify as a monument which would prevail over a call for a distance in
a deed.
Mnst jurisdictions have allowed natural fixed obje'Cts which were general in nature to be used as a monument which would preV'ail over a call of a distance if the
two are conflicting; especially if it appeared to be the
intent of the parties to nse the natural object as a monument.
The plaintiffs in their brief have cited Scott v Han-
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sen 18 Utah 2d 303, 422 P. 2d 525 and this cruse appears
to follow the general rule a:s to monuments taking precedence over distance where a conflict exi:sts.
In the ca:se of Cordona vs Town of Atrisco, 53 N.M.
2d 76, 201 P. 2d 996, it was held that a boundary:
"described in a deed as the top of sand hills control rather than the call for distance and course,
where there were weH-defined hills that had been
recognized in prior deeds as a boundary."
The court in Cordona further stated that:
"If the mountains or other natural objects be
called for, diistanec> must be lengthened or shortened and
so as to conform."
The ru1e of construction which permits any discernable natural object to prevail over a call for a distance or a course is followed in the majority of jurisdictions. In Bridges vs Thomas, 118 Bo. 2d 549 (Fla.)
it was held that a beach prevailed over a call for distance.
Also, see Allen v Cates, 262 N.C. 268, 136 S.E. 2d 579
and Forrester v Terry,357 S.W. 2d 308. (Ky.) A rim of a
Canyon is as discernable as !1 beach or a swamp as was
used in the North Carolina case and is cefltainly more
prominent.
In the case of Johnson Real Estate Company v
Nielson, 10 Utah 2d 380, 353 P. 2d 918, the court held :
"Where the calls on a de ed give the initial point
1and then to some natural monument ... such as
a tree, a rock, or 11 stream, or secondarily to any
other fixed objeet, such as a post or fence which
is stated to be a given distance in feet or yards
or chains from
initial point, the distance
call yields to the monument call."
Note here that the court statPs that any fixed object
may qualify as a monument. Logically, this would in1
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elude the top of the rim of a canyon smce this i's a
fixed, discernable object.
In the case of Burnham v Hoyt, 216 Mass. 278, 104
N. E. 62, the court held that the ledgy shore in a deed
of a parcel of land and rocks described "by the ledgy
S'hore and creek" is a monument within the rule that
monuments govern distance.
When the conflict between the monuments and the
cnurses and distance's i3 thus made apparent, the courts
in deciding which of the two conflicting descriptions
shaH control uniformly give preference to the description by monumen't'S. This is logical because monuments
are natural are permanent objects which may be seen
by the parties as they make their agreement. Also,
monuments are less subject than calls to mistakes. In
the case at hand, the call whirh Messrs. Burton, Maw
and Morton had for the distance was not an official
measure. The parties were not and could not hiave
been certain about the distance which they were laying
out. In the first place, they did not know where the
south boundary line was at and this is apparent because
their ca:ll for the distance says 300 feet, more or less.
Should Burton have been genuinely concerned that Maw
take no more than 300 feet, then he should have so stated
in the deed and not made the provision for any more
or less and a prudent grantor would have had the area
surveyed by a professional surveyor rather than by the
parties using a tape measure.
The degree of care
and expense which the grantor exercised is
tive of the value that he placed upon the call for
300 feet, more or less. ] t is al'So logical to assume that
should Burton have meant 300 :Eeet precisely, then he
would not have allowed either the more or les·s language
to have been used nor would he have allowed the refer-
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ence point of the top of the canyon rim to have been
used. Since the parties did use the canyon rim, it is
reasonruble to assume that the call for distance was not
meant to be exactly 300 feet but was meant to be 300
feet, more or less, whichever is required to bring the
parcel conveyed up to "top of the rim of the south fork
of Holmes Creek". Apparently, the parties intended for
the rim to be a monument. Even if this "top of the rim"
i·s of such general Illature that it would not prevail on
its own merits as a monument, it is apparent that Burton
and the Maws intended that this natural object be
used as a monument. If this is the intent of the parties,
then the reference to the "rim" should be allowed to stand
and prevail over the call for the distance. For this
posi1tion, see Losee v Jones; 120 Utah 385, 235 P. 2d 132,
where the court held:
"In construing boundaries stated in deeds, intention of parties is controlling consideration."
The Utah court has stated in the case of Home
Owners Loan Corp. v Dudley, 105 Utah 208, 141 P. 2d
160:
"That permanent and natural objects as monuments or landmarks designated in de•scriptions
control over meets and bounds."
This case is discussing the use of a road as a
natural abject but a road or a highway is no more permanent than a canyon rim and quite often a road or
a highway will be quite a bit wider than most canyon
rims. If the court is going to allow roads or highways
to be used, then the court s'hould allow a natural mark
as distinguishable as the top of a canyon rim to be used
as a monument.
Since the "rim" i s a permanent natural object which
is distinguishable and visible, it should be of sufficient
1
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character so as to serve as a monument when used by
the parties. The Utah case of Scott v Hansen previously cited also hoMs as follows:
"Where dispute arises as to boundary between
tracts conveyed to a party by a common grantor,
crucial determination is what was intent of partie•s
at time of conveyance."
Since testimony at the trial court level, has indicated that it was the intent of Burton and Maw to use
the "rim" as a monument for the purpose of determining
the boundary, it would he reasonable for the court to
permit the use of "on top of the south rim of the north
fork of Holmes Creek" as a monumen't.
Defendants feel constrained to respond as briefly
as possible to various arguments set forth in Point· III
of the appellants' brief.
On Page 21 of appellants' brief, the appellants admit
in effect that the point "PB" being the point 300 feet
precisely north of the south boundary line of the property
does not have anything which clearly and unmistakably
was a point "on top of the south rim". The inference
·obviously is that the point the appellant's daim is the
disputed po'int, to-wit, point "PB" could not possrbly
have been the monument the parties were referring to
as being "on top of the south rim". Thi s is the respondents' position exactly :ind the respondents argue further, that the parties in using the language descriptive
of a monument intended that the call run to a "monu
ment" and that that monument is the "top of the south
rim" or sometimes referred to a;s the rocky ledge and
surveyed a:s point "Pl".
At the bottom of page 21 and the top of page 22 of
appellants' brief, the appellants take the position that
it is unfortunate that Messrs. Burton, Morton and Maw
1
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did not measure the distance a certain number of feet
from the edge of the rocky ledge overlooking the water
fall which would be readily ascerta:ined. As a matter
of fact, they did ,so recognize and did measure as indicated by the testimony but admittedly, their distance
measurement was to
pine tree which no one knew
for sure whether it was on the south boundary of the
property and thus the ''more or les s" distance and as
it turned out after the survey by Dahl, the pine tree was
in fact 50 feet north of the south boundary of the property.
In the middle of Page 22 of appellants' brief, the
appellants cite the Arizona caRe of LeBaron v Crimson,
and cite i't for the proposition that a deed is: "ambiguous
and subject to instruction only if it is not possible to
relate the description to the land without inconsistency."
The only way the Maw deed could be ambiguous is to give
no meaning to the use of the call to "the top of the south
rim". It is true that call is ambiguous if there was no
"rim" sometimes referred to as rocky ledge (persons giving testimony at the trial at times referred to the rim as a
rocky ledge) but appeUants' problem is that at the point
where they would like to put the boundary line there
is no distinguishing mark to take the descriptive caU
to, whereas, at the point HPl" that the defendants claim is
the correct boundary line, there is a "rim" to take the
descrip'tive call to ·and once this is done, then the deed
is not ambiguous.
At the bottom of Page 22 and 23 of appeHants'
brief, appellants take the position that Messrs. Burton
and Morton were 1scriveneris who knew how to describe
a course which runs to an as·certainable monument.
The defendants' position is to agree that such is true
and that knowing this was the in'tent of 'the parties
1
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and that they did attempt to and did intend to de1scribe
a monument that under the law of the case's previiously
cited under this point in re'Spondents' brief, the cour.t
should give effect to the parties' intent and use the
call "to the top of the south rim" as a monument.
At the top of Piage 24 of aprpellants' brief, it is
suggested that if the scriveners really wanted to tie to
a monument, they wourd have used more specific Iang,..
uage riather than "being on top of the south rim".
Res'Pondents' position )3 that this is specific language
describing a monument ascertainable on the ground in
this instance. Furthermore, the testimony of the respondents and Mr. Morton is that it was the intent of the
Maws that the description called for all of the property
between the "rim", sometimes referred to as "rocky
ledge", by the water fall, to the south boundary and
the only uncertainty was where the south boundary was
at and thus the reruson far the language "more or le·ss".
In other portions of Point III of the appeHants'
brief, the iarppellants cite cases concerning "incidental
call or reference's do not constitute a monument". Respondents' position is that in the case at hand the call
to the "top of the south rim" was not an incidental
r·eference but was tied in with the "more or lesis" distance
call, as well as the fact that if the court does not give
consideration to the intent of the parties as indicated
by their testimony, that they intended that such call be
a monument, the result will be an ambiguous deed, and
the court should in any event therefore give precedence
to the intent of the parties in describing a "monument".
In the middle of Page 26 of appellants' brief the
appellants state that using th€' precise distance of 300
feet from the south boundary satisfies the requirements
of Maw and Morton who expected to get more than ten
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acres and around eleven. The respondents' position
is that this is not 'true. In the first place, re'spondents
paid an additional $1,000.00 consideration to obtain
Whatever extra acreage there was in the deed description
and
not limited to any amount of acreage (Tr. 99)
and in addition, the defendants desired the property to
go to the "rim" or "rocky ledge" by the water fall for
the specific purposes to cut off possible access to their
property and the property above them.
At the bottom of
26 of appellants' brief, appellants make point that Exhibit 3 departs from the canyon
wall and obviously goes ::outh because it proseeds northWesterly in a straight line". This is true until the northwesterly call brings it out on the "rim" or "rocky ledge"
by the creek below the waterfall. As tesitified, the purpose of the change in description from Exhibet 2 to
Exhibit 3 was to cut off the triangular piece of property
lying generally above the water fall in the northeaist
portion of the property, f'.o as to cut the description of
the property being ccnveyed to Maw down by approximately two acres. (Tr. 261, 389)
At the top of Page 27 of appellants' brief, appellants make point of the change of language in the "monument" call from "being the south rim of the north
fork" to that contained in Exhibiit 4 as "being on top of
the south rim". Respondent Keith Maw and both of
his witnesses, Morton and Dahl, testified that thi s language was synonymous and that both were descriptive
of a "monument". (Tr. 232, 278, 314, 315, 443, 444, 452)
As to the argument in the last paragraph on Page 27
of appellants' brief, the respondents respond by saying
that the change in description fr·om Exhibit 2 to Exhibit 3
was obviously as testified to and hereinbefore ref erred
to for the purpose of cutting down the amount of the
1
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property in the description to be conveyed to the respondents and that as testified by respondents and Mr. Morton, there was not an intent in Exhibit 3 or in Exhibit 4
of the deed to go to the center of the creek in the disputed point area but merely to go to the "rim" so as
to prevent access to the property as well as the property
above and to cut down the amount of property the respondents would receive by their deed by the approximate two
acres in the triangular piece. The se comments also
apply to the paragraph on Page 28 of appellant,s' brief.
In further response to the comments on Page 28
of appellants' brief, the trial court in fact found that
the parties did agree as to where the disputed point
would be on the ground and tha:t so far as respondents
are concerned, if the court finds that the parties did not
so agree, then the logical thing for the court to do iis
to ascertain that the parties intended to and did select
a "monument" in order to give
meaning to the
calls and distances in the deed, as testified to by the
respondents and Mr. Morton.
SUMMARY AND CONCLUSION
H appears that there was ample evidence at the
trial in the lower court for the lower court to find as it
did that the defendants were not e1stopped fo clruim beyond the 300 foot stake as the court chose to believe
the testimony of the defendants over the conflicting
and at times vague testimony of Messrs. Burton and
Achter.
In addition, the trial court found that there was
an agreement between Burton acting on behalf of the
grantor, Le R. Corporation, and the defendants Maw
as to the point near the water falil, de'termining tlhat
the parties 1stood on the "rim" or "rocky ledge" at a
point below the water fall and determined that the point
1
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would be on that "rim" at a poin1t 700 foet west of the
east boundary line of the property and said point
would also be 300 feet north, more or les,s, from the
south boundary line of the property. Again, there was
sufficient evidence at the trial in the form of the defendants' testimony and their witnesses, Morton and
Dahl, for the court to base its decision upon.
In any event, as heretofore in this brief cited and
argued, the Utah cases of Stanley v Stanley and Oliverio
v Elegante, provide the controlling law for this case,
namely, that "this court is authorized by the State Constitution to review the findings ·of the trial courts in
cases of equity, but the findings of the trial courts on
conf'licting evidence will not be set aside unlesis it manifestly appears that the court has misapplied proven
facts or made findings clearly against the weight of the
evidence". ( Empha;sis added)
The most tha;t can be said for the plaintiffs' case
is that the plaintiffs in certain area1s have provided conflicting testimony or evidenc8 to the evidence and testimony of the defendants and their witnesses. It certainly,
however, cannot be said that the evidence in this case is
such that it manifestly appears that the trial court misapplied proven facts or made findings clearly against the
weight of the evidence. It is the defendants' position
that the defendant's in the case have to the contra clearly
set forth the weight of evidence on all of the points in
lS'SUe.

Finally, as to Point III, the defendants' position
is first of a:ll that there was an agreement and the trial
court so found providing for the defendants' boundary
line in the disputed area and secondly, that the description jn the Maw deed is not ambiguous, if meaning is
. " , as b emg
.
"a
given to the call "top of the south rim
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monument" and in any event the intent of the parties
as testified to should he considered namely, that they
intended to use a "monument" in the call that reads
"being on top .of the south rimn and that the court should
not lightly set aside this intent, which if followed and
if it is determined the parties ursed a "monument", the
deed is then complete and not ambiguous.
The court should affirm the tria:l court's Judgment
in tills case.
Respectfully submitted.
BLAINE V. GLASMANN, JR., OF
YOUNG, THATCHER & GLASMANN
1018 First Security Bank Building
Ogden, Utah 84401
Attorneys for Defendants and
Respondent
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